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DECISION AND ORDER AWARDING BENEFITS
|. Statement of the Case

This proceeding arises from aclam for worker’ s compensation benefitsfiled by Charles J.
Tasca, J. (the Clamant), aformer shipyard worker, againg his former employer, Electric Boat
Corporation (the Employer), under the Longshore and Harbor Workers Compensation Act, as
amended, 33 U.S.C. 8 901, et seg. (the Act). After an informa conference before the Digtrict
Director of the Department of Labor’s Office of Workers Compensation Programs (OWCP), the
matter was referred to the Office of Adminidrative Law Judges for aformd hearing which was



conducted before me in New London, Connecticut on March 20, 2001. The hearing afforded all
parties an opportunity to present evidence and oral argument. The Claimant appeared at the hearing
represented by counsel, and an gppearance was made by counsel on behdf of the Employer. The
Tegtimony was dlicited at the hearing from two witnesses, the Claimant and a vocationa expert caled
by the Employer, and documentary evidence was admitted without objection as Claimant’ s Exhibits
CX 1-62 and Employer’s Exhibits RX 1-33. TR 8, 10-12, 81.1 At the close of the hearing, the record
was held open for submission of a deposition to be taken post-hearing and closing argument. TR 107.
Withing the post-hearing time frames, the Employer offered the transcript of the testimony of Robert I.
Moskowitz, M.D. taken on April 10, 2001 which has been admitted as RX 36. In addition, the
Employer offered a curriculum vitae and medica records from V.A. Montemarano, M.D. which have
been admitted without objection as RX 34 and 25, and the Claimant offered a letter dated July 16,
1995 from Peter B. Himmel, M.D. which has been admitted without objection as CX 63. Findly, both
partiesfiled briefs, and the record is now closed.

After careful andysis of the evidence contained in the record | have concluded that the
Claimant is entitled to an award of a permanent tota and permanent partial disability compensation,
medica care for hiswork-related injuries, interest on unpaid compensation and attorney’ sfees. My
findings of fact and conclusions of law are st forth below.

[I. Stipulationsand | ssues Presented

There are two clams involved in this proceeding, OWCP No. 01-133766 which concerns a
back injury and OWCP No. 01-112210 which concernsinjuries to the left hand, neck and back. The
parties have entered into the following stipulations regarding both claims:

A. Stipulations Relating to OWCP No. 01-112210 (ALJX 15)

@ the Claimant fell off of aladder on March 16, 1990 in Groton, Connecticut, injuring his
hand, neck and back;

2 the parties are subject to the Act;
3 an employer-employee rdationship existed a the time of the injury;

4) the injury arose in the course and within the scope of employment;

! Documentary evidence will be referred to herein as“CX” for an exhibit offered by the
Claimant, “RX” for an exhibit offered by the Employer, and “ALJX” for the forma papers. References
to the hearing transcript will be desgnated as“TR”.
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Q)
(6)

()
(8)
©)

(10)

(11)

the Employer was timely natified of the injury on March 16, 1990;

timely notice of theinjury was given to the Secretary of Labor, and atimely notice of
controversion was filed;

the informa conference was held on May 31, 2000;
disability resulted from theinjury;

medica benefits have been paid pursuant to section 7 of the Act in the gpproximate
amount of $13,274.00;

the Claimant was paid atotd of $26,226.80 in temporary tota disability compensation
from April 4, 1990 to September 3, 1996 and atotal of $10,862.97 in temporary
partia disability benefits from August 21, 1992 to August 31, 1998; and

the Claimant’ s average weekly wage is $463.60 with a compensation rate of $309.22.

B. Stipulations Relating to OWCP No. 133766 (ALJX 14)

@

@)
3
(4)
Q)
(6)

()
(8)
©)

the Clamant injured his back while pulling on tape on April 21, 1995 in Groton,
Connecticut;

the parties are subject to the Act;

an employer-employee rdationship existed a the time of theinjury;
the injury arose in the course and within the scope of employment;
the Employer was timdly natified of the injury on May 8, 1995;

timely notice of theinjury was given to the Secretary of Labor, and atimely notice of
controverson was filed,

the informal conference was held on May 31, 2000;
disability resulted from theinjury;

medica benefits have been paid pursuant to section 7 of the Act in the approximate
amount of $20,579.00;



(10)  the Clamant was paid atota of $56,719.25 in temporary tota disability compensation
from May 30, 1995 April 21, 2001, atotal of $43,184.00 in temporary partial
disability benefits from September 3, 1996 to September 30, 1998, and atotal of
$4,000.00 in scheduled permanent partia disability benefits on July 24, 1995; and

(11) theClaimant’'s average weekly wage is $601.00 with a compensation rate of $401.00.

The parties further stipulated with respect to OWCP No. 01-112210 that the existence of a permanent
disability and the date of maximum medica improvement are disouted and that the unresolved issues
are (1) the nature and extent of disability, (2) whether the Claimant has aresidua earning capacity and
(3) the disability rating for the Claimant’ s left hand. ALJX 14 a 2. With respect to OWCP No. 01-
133766, the parties tipulated that the unresolved issues are (1) the nature and extent of disability, (2)
whether the Clamant has aresdud earning capacity, and (3) whether the Clamant’ s current disability
arises from the 1990 injury or the 1995 injury and, consequently, whether the Claimant’ s average
weekly wage of $463.60 or $601.00 is applicable. ALIX 15at 2.

[1l. Summary of the Evidence
A. The Clamant’s Testimony

The Clamant, Charles J. Tasca, Jr., was born on May 21, 1946, making him 54 years old at
the time of the hearing, and he received a high school diploma. After high school, he went to work at a
municipa water department and then was hired by the Employer in gpproximately 1965. TR 23, 26.
He testified that he was injured during 1995 while working a the Employer when his|eft hand became
caught in agrinding whedl which severed three tendons. The Claimant underwent surgery for thisinjury
and wasin afull cast from his hand to shoulder for gpproximately sx months. TR 26-27. He testified
that he eventually returned to work at the Employer, but he was not alowed back on the boats because
he could not climb ladders. Instead, he was assigned to an inside ectrica shop where he worked on
electrical components. TR 27-28. He stated that he never regained full motion of three fingers on his
left hand after the 1966 injury. TR 51.

The Employer subsequently terminated the Claimant’ s employment in alayoff, and he went to
work as an eectrician and electrica assembler a Harris Graphics from 1968 to 1989. TR 23-26. The
Claimant testified thet his job at Harris Graphics was diminated as aresult of aforeign acquigtion of the
firm, and he was rehired by the Employer as an outsde machinist in 1989. TR 23, 28. The Claimant
testified that the outsde machinist job conssted of ingtaling heavy components in submarines under
congtruction at the Employer’s shipyard. TR 24. He stated that his job required him to climb ladders
while carrying components and a bag of tools weighing gpproximately 30 pounds to get to work areas
on the submarines. TR 25. He further stated that hiswork at times was performed in very tight spaces
where he had to maneuver components weighing hundreds of pounds. TR 26.



The Clamant further testified that he suffered a second injury while working at the Employer on
March 16, 1990 when his left hand gave out as he was attempting to descend aladder on aboat with
bag of tools. He sated that he fell gpproximately eight feet through a hatch, landing on a sted plate and
injuring his left hand, back, neck and right foot. TR 29, 54. He went to the Employer’s Y ard Hospita
which sent him home. The Clamant said that he began to suffer low back and left hand pain and
experienced a sgnificant loss of the grip strength. He then sought medica trestment and was out of
work for gpproximately oneyear. TR 29-30. When the Claimant was able to return to the Employer
from thisinjury, he was assigned to work as atall crib attendant, alight job which conssted of
dispensing tools to machinigs. TR 31. The Clamant stated that he worked in the tool crib for about a
year before he was transferred to another light duty job inside a machine shop where he worked on
“deburring” meta components a abench using an air gun or hand file. TR 32-33.

In the Fall of 1993, the Claimant was assaulted outside of work. He testified: “Some guys
threw astone at my vehicle. |1 got out, and | got jJumped, and | got knocked out.” TR 64-65. He
dated that he sustained a concussion but denied that his complaints of tingling in hisarmsfirgt originated
after the assault. TR 65.

Regarding the April 1995 injury, the Clamant testified that he was working inside the machine
shop, and his boss assigned him to remove rubber that had been glued to alarge piece of metd. He
dtated that he bent over to rip the rubber off, and “just pulled my whole back right out again.” TR 34.
He went to the Y ard Hospita and then to his family doctor who kept him out of work for about ten
days with pain medication and home therapy. TR 35. The Clamant stated that he then returned to
work at the Employer, and he was reassigned to aroom where he disbursed components to
supervisors and work leaders and recorded these transactionsin abook. TR 35-36. Although he was
able to perform thisjob from a seated position, the Claimant testified that his back got progressvely
worse with sciatic pain and hisleft leg giving out. He said that the pain got so bad that he had to go to
the Lawrence and Memoria Hospitd for pain management and cortisone shots which aleviated the
pain to a point where he could function, though his Ieft leg continued to give out on aregular bass. TR
36-37. The Clamant attributed a second non-occupationa accident in June 1999, when he fell down a
flight of sairs and fractured his ankle, to hisleft leg giving out on him. TR 67.

The Claimant testified that he continued to work for the Employer in the parts room job until he
was lad off in January 1996. TR 37. He then went to work for the M.J. Murphy Company, a garbage
disposa firm where he did generd office work including telephone answering, customer service,
monitoring bill payments and scheduling pickups. TR 37-38, 67-68. The Claimant earned $5.00 to
$6.00 per hour on thisjob which he held for about ayear and one haf until the company went out of
busness. TR 38, 73.

In addition to the job at the M.J. Murphy Company, the Claimant testified that he had two

other brief periods of work since leaving the Employer in January 1996. He Stated that he tried
working at ajob which involved collecting cardboard, but he could not tolerate the work because it

-5-



required walking and standing for eight hours per day. TR 38-39. More recently, he obtained ajob as
a security officer on the third shift at the Foxwoods Casino. He began work on March 18, 2001,
earning $8.50 per hour. However, he was unable to tolerate waking dmost the entire shift. He had
hoped that he would be able to do this job without pain medication but said that he had to take two
Percocets when he got home after working one shift. TR 43. The Clamant aso testified that he had
gpplied for severd jobs at the Foxwoods Casino, but the security guard position was the only one
available at the particular time that he accepted employment in March 2001. TR 70.

The Claimant further testified that he looked without success for other telephone or dispatch
jobsthat he felt he could do, and he kept “job search sheets’ (CX 61) from February 1999 until March
2000 when he gtarted to go to physica therapy again. TR 38-40. After deciding that he could not
perform the security job at the Foxwoods Casino, the Claimant stated that he had inquired about ajob
as asdesrepresentative clerk at an automobile dealership and that he planned to drop off an
application after the hearing. He said that thisjob would pay $7.00 per hour and that he thought that he
could do the work asit would primarily involve Sitting a a desk and caling customers to make sure
they were satisfied. TR 45-46.2

Asfor his current condition and physicd limitations, the Claimant stated that he could St for
goproximately an hour and a hdf to two hours but then would have to get up and walk around. TR 46.
He dated that heis unable to deep through the night due to pain and that he usualy takes two Percocet
tablets per day for painrdief. TR 47-48. He stated that heis able to function on the pain medication
and isnot aware of any Sde effects. TR 76. He said that it would be impossible for him to return to his
job a the Employer as outsde machinist because he can not lift and function normaly. He explained
that he had been very athletic in the padt, playing golf every day of hislife, enjoying physcd activities
with his two sons and doing work around his house. Now, however, he stated that he has gained
weight and is unable to do alot of these things any more. TR 48. The Claimant a0 testified thet, in
addition to his back and neck problems, he has begun to experience symptoms with hisknees. Hesad
that his left knee has been buckling on him for the past three years and that the right knee has recently
become symptometic as he has been favoring it over theleft. TR 75-76.

B. Reportsand Testimony of the Employer’s Vocationa Expert

The Employer called Kathleen E. Dolan, a certified rehabilitation counselor snce 1998, who
testified that she prepared labor market surveys after reviewing pertinent records and listening to the
Clamant’ stestimony at a deposition taken on March 1, 2001. TR 83, 86-87. In her first labor market
survey which was prepared in December 2000, Ms. Dolan identified the following jobs which she

2 Neither of the parties offered any evidence post-hearing regarding the outcome of this job
gpplication, dthough it is noted that the Claimant’ s attorney states in her brief that, despite subsequent
follow-ups, the Claimant has not been hired. Claimant's Memorandum of Law &t 7.
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described as compatible with the Claimant’ s experience and physica limitations: two jobs as asmdl
products assembler paying $8.65 and $7.37 per hour, two positions as a hotdl front desk clerk paying
$7.50 to $8.00 per hour, two security guard jobs paying $7.00 to $9.00 per hour, one job as aretail
store customer service clerk paying $7.50 per hour; one job as a casino host paying $8.12 per hour,
one job as a cashier/clerk paying $7.00 per hour and one job as driver for an automobile parts store
paying $6.75 per hour. RX 30. Inasecond labor market survey prepared in March 2001, Ms. Dolan
gx additiond pogtions as being compatible with the Clamant’ s experience and limitations: full-time
front desk clerk at the Marriott Hotel in Mystic, Connecticut a $7.25 per hour; full-time front desk
agent at the Foxwoods Casino in Pawcatuck, Connecticut at $8.12 per hour; full-time front desk clerk
at the Howard Johnson’s Hotel in Mystic, Connecticut at $7.00 to $9.00 per hour; full or part-time
security guard at Ace Security in New London, Connecticut a $9.00 per hour; full or part-time
customer service representative at Girard Nissan in Groton, Connecticut at $7.50 per hour plus
incentives, and full-time second shift “ greeter” & Wamart in Groton, Connecticut at $7.50 per hour.
RX 32. Ms. Dolan stated that she developed a profile for the Claimant based on hiswork history,
trandferable kills, and the functiona restrictions identified by the Claimant and by Dr. Moskowitz. TR
87-88. In particular, she stated that she took into consideration the Claimant’ s self-described
limitations to work which would dlow him to dternate between sitting and standing and which would
not require much bending, stooping or driving. TR 89-90. She then looked for job openingsin the
areawhich might be compatible with the Clamant’ s skills and limitations, and she testified that she
persondly met with the prospective employers listed in her labor market survey to determine whether
they would accommodate an individud with the Claimant’ slimitations. TR 88-89. Ms. Dolan tedtified
that she felt the Claimant would be qudified for the hotd desk clerk and customer service
representative jobs based on his transferable skills and his good employment record, and she
conservatively estimated that he could earn between $7.00 and $9.00 per hour on afull-timebass. TR
91-92.

On cross-examination, Ms. Dolan acknowledged that some of the security jobs in her survey
may involve patrolling which would require walking or standing for most of a shift, but she added that
the manager of the security firm informed he that they usudly hire individuas who have been injured on
prior obs and that they work with these individuas to accommodate their limitations such as an inability
to stand or walk for prolonged periods. TR 95-96. She also conceded that the assembler positions
would not be gppropriate given the Claimant’ s limitations. Regarding the hotel desk clerk positions
listed in her survey, Ms. Dolan testified that she had not previoudy been able to place an injured
worker with an indugtrid or “blue collar” work history in one of these jobs, and she stated that she
could had no explanation for why the Claimant had not been hired a the Foxwoods Casno in view of
his testimony that he had submitted severa applicationsfor jobsthere. TR 97. Ms. Dolan
acknowledged that there might be a biasin the hotdl industry againgt ajob applicant whose work
experience, like the Clamant’s, was limited to industrid or blue collar work because such an individua
might lack appropriate language skills and persondity traits. TR 102-103. With respect to the
“greeter” pogtion a Wamart, Ms. Dolan stated that the company preferred its greeters to stand,
though astoal is provided for them to occasiondly “lean” on. TR 101.
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C. The Medica Evidence®

The medicd records show that the Claimant was seen by Steven B. Carlow, M.D. on March
20, 1990, four days after hisreported fal off of the ladder at work. Dr. Carlow’s assessment at this
time was a datus post laceration and tendonitis involving the left extensors on the dorsum of the left
hand and alumbosacra gtrain. He held the Claimant out of work for an initial period of eight days. CX
2; RX 2, 3. The Claimant was next seen on March 28, 1990 by Philo F. Willetts, Jr., M.D. with
complaints of increased left hand pain. Dr. Willetts examined the Claimant and reported an assessment
of traumato the left hand with edema superimposed on pre-existing severed extensor tendons to the
long, ring and smdl fingers. He dso stated that he felt that the Claimant has sustained alumbar sprain
and possible herniated disc in the fal of the ladder, and he continued to hold the Claimant out of work.
CX 3. Dr. Willetts continued to treat the Claimant, and on May 15, 1990, he released him to return to
work with restrictions againgt bending for more than two hours, climbing ladders or lifting over ten
pounds with hisleft hand. CX 7, 8.

In July 1990, the Claimant underwent an independent medicad examination at the Employer’s
request by Glen Dubler, M.D., an orthopedic surgeon. Dr. Dubler provided a diagnosis of (1) cervical
and lumbar gtrain and (2) status post multiple extensor tendon lacerations, left hand with newly
diminished grip strength. Dr. Dubler sated that his diagnosis was causally related to the March 16,
1990 workplace accident, and he noted that dthough the Claimant has a pre-exigting left hand injury,
his diminished grip strength appeared reated to the March 16, 1990 injury. He further stated that
could not return to his norma duties as an outside machinist, and he recommended that the Claimant be
returned to work as an ingde or “shop” machinist which would not require climbing ladders and staging.
RX 6.

The Claimant continued to complain to Dr. Willetts of back and neck pain after he returned to
work, and he was ultimately referred to Peter B. Himmel, M.D. RX 7; CX 10, 12. In April 1992, Dr.
Himmel ordered an MRI examination which reveded a narrowing of the disc spaces a C3-4 and C5-6
with associated spurring, and early degenerative changes in the form of sclerosis of the facetsa L5.

CX 10a 7. InJdune 1992, Dr. Himme restricted the Clamant to no bending, climbing heights lifting
over 35 Ibs, |eft hand tool use, or reaching above the shoulder. CX 10 a 9. The Claimant had another
MRI of the cervica spinein January 1993 which showed a centrd disc bulge a C3-4 and C5-6 with
some foramind encroachment. CX 17. Dr. Himmel then referred the Claimant to Carlo G. Brogna, a
neurologis, for further evauation and treatment. CX 19, 20.

3 The record contains nearly 100 separate exhibits, most of which are reports from medical
providers. Although dl of this evidence has been reviewed and considered, the summary of the medica
evidenceislimited to that which most directly bears on the issues to be adjudicated.
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Dr. Brogna examined the Claimant in April 1993 and reported the following impressons: (1)
neck pain and headache syndrome secondary to irritation of neck structures and occipita nerves
producing bimonthly migraine heedaches;, (2) mechanica low back pain most likely due to facet joint
irritation; (3) right hand tingling due to mild ulnar nerveirritation at the ebow; and (4) right foot tingling
due to mild tarsd tunnd syndrome. He prescribed medication, exercise and weight loss, and he
expressed a hope that, with treatment, the Claimant would be able to return to norma work. CX 20;
RX 8. Dr. Brogna adso reported that his motor examination reveaed weskness in the extensor muscles
on three of the Claimant’ s |eft fingers which he atributed to aprior injury. 1d. at 2.

Records from the Claimant’ s family doctor, Vincent Montemarano, M.D., and the Westerly
(Rhode Idand) Hospital show that the Claimant was hospitalized from October 25-27, 1993 after he
was assaulted, beaten and knocked unconscious, leaving him with multiple contusions and a cerebra
concusson. RX 35. Following his discharge from the hospita, the Claimant was referred to
neurologist Gary A. L’Europa, M.D. Dr. L’ Europa examined the Claimant in January 1994 and noted
the Clamant’ s history of an assault-related concussion and complaints of recent upper extremity
paresthesia, more severe on the right than on the left. His motor, sensory and needle examinations
were normal as was a nerve conduction study. Based on these findings, Dr. L’ Europa reported that
there was no evidence of cervica radiculopathy, entrgpment neuropathy, periphera neuropathy or
carpa syndrome. He recommended another MRI scan of the cervicd spine aswdll as routine blood
testing. RX 9.

The follow-up MRI recommended by Dr. L’ Europa was conducted in February 1994 and
reveded smal herniated discs a the C3-4 and C5-6 levels described as old and partially covered by
osteophyte formation. CX 26, 27. The Claimant continued to see Dr. L’ Europa through 1994,
complaining primarily of right arm numbness. CX 28, 30, 32. He aso continued to work at the
Employer during this period on restricted duty. CX 29, 31.

Dr. Himmd’s office notes reflect that he saw the Claimant on April 14, 1995 at which time the
Claimant reported that he “ hurt back alittle the other day pulling rubber off.” CX 60 a 1.* The
Claimant subsequently sought treatment on April 28, 1995 from Dr. Montemarano who diagnosed an
acute back strain. RX 10. On May 4, 1995, Dr. Montemarano wrote a note excusing the Clamant’s
absence from work and stating that he could return on May 8, 1995. CX 33. Dr. Himme’s office
notes indicate that he continued to follow the Claimant during 1995 and 1996 in regard to his
complaints of back pain following the April 1995 injury. CX 61.

41t is noted that Dr. Himmel’ s records, which place the date of the work-related back injury
sometime prior to April 14, 1995, are incongstent with the parties stipulation that the injury occurred
on April 21, 1995 and with Dr. Montemarano’ s Attending Physician’s Report which dso lists the date
of theinjury as April 21, 1995. RX 10. This discrepancy does not appear significant, however, asthe
parties agree that the Claimant sustained a work-related injury to his back sometime in April 1995.
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The Clamant was examined in November 1995 at the Employer’s request by surgeon Joseph
P. Zeppieri, M.D. Based on his examination and review of the Claimant’s medica history and records,
Dr. Zeppieri observed that the Claimant has complained of persstent neck and back pain sincethe
March 16, 1990 work-related injury, and he recommended discontinuance of heavy narcotics such as
Percocet. He aso noted that the Claimant had suffered tendon lacerations in his left hand as aresult of
awork-related accident in 1965, stating that there was scarring but norma function in the hand. Dr.
Zeppieri commented that the MRI results provided objective evidence related to the Claimant’s
cervica complaints and that a bone scan showed L5-S1 lumbar facet pathology. He concluded that,
using the American Medica Associaion Guides to the Evauation of permanent Impairment, 4th Edition
(the AMA Guides) hewould assign the Claimant as 5% permanent impairment of the cervica spine, a
5% impairment of the lumbar spine and no loss of the left upper extremity. RX 13.

Dr. Zeppieri conducted a second examination in June 1996 at which time he found no changein
the Claimant’ s condition and reiterated his opinions regarding the extent of the Claimant’s permanent
neck and lower back impairments. Noting that the Claimant reported no improvement in his symptoms,
he stated that the Claimant had reached maximum medica improvement as of June 5, 1994. He further
stated that he would attribute the Claimant’ s impairment entirely to the March 16, 1990 work-related
injury as there were no other known back or neck injuries, though he did acknowledge that the
Clamant did experience arecurrence of back pain in 1995 while pulling rubber at work. RX 15.

Dr. Zeppieri testified at a deposition taken on April 7, 1998. RX 18. He Stated that the
Claimant had significant limitations of function as a consequence of his March 16, 1990 work-related
injuries. Id. a 11. Dr. Zeppieri further stated that the Claimant’ s disability was not soldly caused by
the subsequent back injury in April 1995 and that any back injury sustained in April 1995 did not make
the Clamant’ s disability materidly and substantidly greeter. |d. at 12. He explained that the Claimant
had described the April 1995 injury as minor, and he noted that there was adready ample evidence of
ggnificant pre-exiging injury or disease in the Clamant’' sback. I1d. a 13. Dr. Zeppieri further testified
that it was his opinion that the 1990 injury did not aggravate the earlier left hand injury at dl. 1d.

In April 1996, Dr. Himme wrote on a prescription pad that there had been no change in the
gatus of the Clamant’s disability and that his restrictions remained the same. CX 35. At thispoint in
time, the Clamant was referred by Dr. L’ Europato neurologist Gus G. Stratton, M.D. Based on a
physica examination and review of the Clamant’s history, Dr. Stratton’s impresson was bilatera upper
extremity paresthesias of unknown etiology, and he recommended neurophysiologic studiesto
determine the cause. He aso commented that based on the Claimant’ s history, his symptoms were
causdly related to the March 16, 1990 injury, but he related the Claimant’ s left hand injury to the
accident and subsequent surgicd repair approximately 20 years earlier. CX 36. In May 1996, Dr.
Stratton performed the recommended neurophysiologic testing of the Claimant’ s upper extremitiesto
further investigate symptoms of bilateral upper extremity paresthesias which, according to Dr. Stratton,
the Claimant related to his March 16, 1990 injury a the Employer. Dr. Stratton conducted a nerve
conduction study (NCV) and dectromyography (EMG) testing. He reported that the test results were
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norma and that there was no neurophysiologic evidence for cervicd radiculopathy, brachid plexopathy
or periphera entrgpment neuropathy. He stated that he could not explain the Claimant’ s upper
extremity paresthesas. He dso sated that the Clamant’s symptoms related to the fingers on his left
hand might be rdaed to the digita branch of the ulnar nerve which is difficult to sudy by EMG tedting.
CX 37; RX 14.

In aletter dated July 16, 1995 to the Claimant’ s attorney, Dr. Himmel stated that the Claimant
had a 10% impairment of the whole person based on pain, limitation of movement and intermittent
radiculopathy of the lumbar spine; a 15% impairment of the whole person based on pain, limitation of
movement and intermittent radiculopathy of the cervica spine; and a 30% impairment of the left upper
extremity for the loss of use of the fourth and fifth fingers which he equated to an 18% disability of the
whole person. CX 63. In asubsequent letter dated August 2, 1996, Dr. Himmel wrote that he had
“recdculated his calculations with respect to the degree of impairment that Mr. Tasca has suffered in his
cervica and lumbar spine’ to reflect an 18.75% impairment to the cervica spineand a11.11%
imparment of the lumbar spine. CX 38.

In November 1996, the Claimant underwent aMRI scan of his lumbar spine which reveded
minor degenerative changes and a possible mild impingement of the left S1 nerve root by what was
described as an “old focal protruson/bulge’ at the L5-S1 level. CX 40. In December 1996, the
Claimant was seen by Stephen P. Gross, M.D. to review the results of the MRI. Dr. Gross reported
that the Clamant’s main concern at thistime was not his back but his neck as he was complaining of
neck pain with discomfort in the right shoulder and numbnessin theright thumb. Dr. Grossreferred the
Clamant for EMG and nerve conduction studiesto rule out cervica radiculopathy. CX 41. Pursuant
to Dr. Gross sreferra, the Claimant was seen by neurologist Laurence |. Radin, M.D. on January 17,
1997. Based on hisfindings from a nerve conduction study, Dr. Radin reported that there was no
evidence of carpa tunnel syndrome, ulnar neuropathy, diffuse periphera polyneuropathy or foca
median neuropathy of the Claimant’sfingers. Dr. Radin aso reported that the Claimant declined an
EMG study to rule out cervicd radiculopathy. RX 16.

In June 1997, the Claimant returned to Dr. Gross. Dr. Gross assessed the Claimant as
suffering from symptoms related to a herniated lumbar disc with left-sded lumbar radiculopathy, and he
referred the Claimant to Edward P. Hargus, M.D. who performed a series of epidura steroid injections
to treat the Claimant’ s back symptoms related to a herniated lumbar disc. RX 17; CX 45-47. In July
1997, Dr. Gross reported that the Claimant’ s back examination was entirely normd after the third
epidurd gteroid treatment. RX 17.

Office notes from Dr. Himme reflect that the Claimant began to complain in November 1997 of
renewed lower back pain aswell as neck pain and frustration over his condition. CX 48. He
underwent a course of physica thergpy but continued to complain of lower and upper back pain with
occasiond sciatic pain and congtant pain at the level of 4-5 onascale of 10. CX 49-51. Dr. Himme’'s
notes for the period of August 1998 through December 1999 show that the Claimant continued to
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complain of pain in his neck, lower back and shoulder blades and that he dso complained at times of
left hand pain, loss of sensation in his legs, and right hand and foot pain. Dr. Himmel continued to
prescribe Percocet for these complaints. CX 52.

In September 1998, the Claimant was referred by Dr. Gross, on the recommendation of his
physica thergpig, for an evauation by Edward G. Allcock, D.O., aspecidigt in rehabilitation medicine
and pain management. CX 51; RX 19. Dr. Allcock’ s findings were essentidly normd, and he
recommended the use of anti-depressant medication, support and additiona thergpy to improve the
Clamant'sleve of functioning. RX 19.

In February 1999, the Claimant was seen a the Employer’ s request for an independent medica
examination of his upper extremities by Thomas Cherry, M.D. Dr. Cherry agreed with Dr. Willetts's
opinion that the Claimant’ s diminished grip strength is attributable to the 1990 injury, and he sated that
he would assign an additiona 2% permanent disability rating to the Claimant’s left hand for the
limitations resulting from the 1990 injury. He further stated that he did not fed that the Claimant had
any vocationa redtrictions with respect to the use of the left hand, dthough he acknowledged the
Clamant’s belief that his actud disability is greater than he was able to objectively support through his
evduation. RX 20.

Dr. Himmel referred the Claimant back to Dr. L’ Europa for further evaluation in January 2000.
At that time, Dr. L’ Europa reported that the Claimant presented himself with complaints of daily and
condant paresthesias involving the bal of hisright foot and third, fourth and fifth toes, aswell asa*“pins
and needles’ sensation in the thighs, right arm and finger numbness, constant low back pain radiating
toward the thoracic spine, and progressively severe cervical pain snce 1995. Dr. L’Europa’s
impressions were (1) posterior cervica pain with upper extremity paresthesias and (2) lower back pain
with lower extremity paresthesias. He recommended further EMG and nerve conduction studiesto be
possibly followed by another MRI. CX 54. Dr. L’ Europa conducted nerve conduction studies and
needle exams on the Claimant’ s upper extremities on February 15, 2000 and lower extremities on
February 22, 2000. The studies were normal, and Dr. L’ Europa reported that there was no
neurophysical evidence of cervica or lumbar radiculopathy or entrapment neuropathy. RX 23, 24.

The Claimant was next examined in March 2000 at the Employer’ srequest by Eric N.
Thompson, M.D. who was asked to specificaly address the Claimant’s April 1995 back injury. He
reviewed the medica records and physicaly examined the Claimant, finding no objective deficits or
abnormdities. He stated that it ppeared from the Claimant’ s account that he had suffered a musculo-
ligamentous strain, and he expressed surprise that the back injury had not received more attention from
the severa physcians who had seen the Claimant over the past five yearsif the injury was as disabling
as then described by the Clamant. Noting that the Claimant’ s complaints were entirely subjective, he
dated that he found no evidence upon which he could base a permanent partia impairment resulting
from the April 1995 back injury. Dr. Thompson stated that it was his opinion that none of the
Clamant's extremity complaints, including the numbness and tingling paresthesasin the lower
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extremities, are causdly related to the back injury. He further stated that it was unlikely that any resdua
from the April 1995 injury would lead to degenerative changes or require forma treatment in the future,
and recommended symptomatic treatment such as topical heat, massage and stretching. RX 24.

Dr. L’ Europareferred the Claimant to physical therapy in March 2000. CX 56; RX 25.
Records from the physical thergpy department at the Westerly (Rhode idand) Hospital indicate that the
Clamant’sinitid chief complaintsinvolved hislow back and left leg. RX 26. After three weeks of
therapy, the Claimant reportedly stated that his neck and low back fdlt fine, but he continued to
complain of knee pain and minima to moderate mid/upper back pain. RX 27.

In October 2000, the Claimant underwent yet another independent medical examination at the
Employer’s request, thistime by Robert I. Moskowitz, M.D. According to Dr. Moskowitz, the
Clamant gave ahigtory of injuriesto his neck, low back and left hand in 1990 and an injury to his left
shoulder blade in 1995. Hisonly significant finding on physica examination was sweling in the
Clamant’s left lower extremity dl the way down to hisfoot. Dr. Moskowitz' s diagnosis was low back
pain, acervica strain and numbness of both hands of questionable etiology. He concluded that the
Clamant’s prognosis was poor from a subjective perspective, dthough he noted that objectively it
should be far better. He further concluded that, based on the Claimant’s history, there was some
causal relationship between the diagnoss and the work injury. He stated that he did not believe that
further trestment would dleviate the Claimant’ s subjective complaints, and he stated that he believed
that the Claimant had reached a point of maximum medica improvement. Finaly, Dr. Moskowitz
dated that he believed that the Claimant could work athough he added that the Claimant’ s knee and
leg problems, which he characterized as not work-related, would limit his ability towork. RX 28. Ina
subsequent report dated November 20, 2000, Dr. M oskowitz stated that the Claimant had no
ggnificant redtrictions attributable to his work-related complaints. He further stated that the Claimant
could lift up to 50 pounds frequently and up to 70 pounds occasiondly but should avoid repetitive
bending. RX 29. In athird report dated February 27, 2001, Dr. M oskowitz stated that he had
reviewed the Claimant’s medicd records and that it was his opinion after reviewing Dr. L’ Europa' s
reports that the Claimant’ s upper extremity paresthesias had nothing to do with any work-related injury
as such complaints were not made after the 1990 injury and came before the 1995 injury. He dso
dated that he disagreed with the 2% permanent disability rating assigned by Dr. Cherry to the
Claimant’ s left hand because he found no objective evidence of disability in his examination. Dr.
Maoskowitz did, however, agree with Dr. Zeppieri’srating of a 10% permanent partia disability for the
Claimant’s spine, and he concurred with Dr. Zeppieri’s opinion that the Claimant’s 1995 injury had
nothing to do with his current complaints. Findly, Dr. Moskowitz revised his recommended redtrictions
to lifting up to 30 pounds frequently and up to 50 pounds occasionaly. RX 31.

Dr. Moskowitz testified at a deposition taken on April 10, 2001. RX 36. Hetedtified that his
medical practice conssts of performing an average of three *independent medicd examinations’ per
week for insurance companies as he stopped seeing patientsin June or July 2000. 1d. at 18-21. Dr.
Moskowitz further testified he did not have arecollection at the deposition of the medica records he
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had reviewed in preparing his reports and that “whatever was said in the report isal that | can stand
to.” Id. at 24-25. He stated that in his past practice and treatment of orthopedic patients, he had
encountered patients where symptoms come and go. 1d. at 25. He dso agreed that pain is a symptom
of aninjury or problem, that pain can be serious and debilitating, and that he has on occasion treated
patients with complaints of pain and no objective findings. 1d. a 26. Regarding the Clamant’s physicd
limitations, Dr. Moskowitz stated that he should have some bresks from walking. He aso stated that if
the Clamant has a nerve root impingement, he could possibly have a problem standing dl day on an
eight hour shift with the norma bresks or gtting dl day. Id. at 27. Dr. Moskowitz testified that he did
not have firsthand knowledge of the physical requirements of the hotel desk clerk, security guard and
Wadmart greeter positions listed in the labor market survey. 1d. a 28. Finaly, Dr. Moskowitz testified
that the Clamant’ s upper extremity paresthesias were related to the assault in late 1993, although he
acknowleged that the bulging discs shown on the MRI scan in the Claimant’ s cervical spine could have
caused this condition. Id. at 29-30. He initialy discounted the cervica disc protrusions as a cause
based on his assumption that this abnormality first gppeared on an MRI taken after the assault, but he
later admitted that the January 1993 MRI, which was taken prior to prior to the assault, contained
“fairly smilar” findings of cervica disc protrusons. Id. at 30-33.

V. Findingsof Fact and Conclusions of Law

The parties have stipulated that the Claimant sustained two injuries which arose in the course
and within the scope of his employment — on March 16, 1990 when he fell off of aladder a work,
injuring his hand, neck and back and on April 21, 1995 when he injured his back while pulling on tape
at work. They have dso stipulated that disability resulted from both injuries. The controversy between
them centers on the nature and extent of any disability caused by these injuries and whether the
Clamant’ s average weekly wage from 1990 or 1995 should be utilized in determining the amount of
any compensation due. It isthe Claimant’s position that he has been totally and permanently disabled
sgnce March 1, 1997 when his employment with the Murphy Rubbish Company ended. Accordingly,
he seeks an award of permanent and total disability benefits based on the stipulated average weekly
wage as of April 21, 1995, $601.00. He also seeks payment of reasonable and necessary medica
care and an award of 30% permanent partia disability to hisleft upper extremity based on the
dtipulated average weekly wage as of March 16, 1990, $463.60. Claimant’s Memorandum of Law at
20. The Employer counters that the Claimant is not totaly disabled as the reports and testimony of its
vocationa expert, Ms. Dolan, establish that he has a sgnificant resdud earning capacity. Thus, the
Employer contends that any award to the Claimant should be reduced by not less than $320.00 per
week based on Ms. Dolan's testimony that the Claimant is capable of performing full-time jobs paying
between $7.00 and $9.00 per hour. Respondent’s Post-Hearing Memorandum at 8-10. The
Employer additiondlly contends that, assuming that the Claimant’ s left hand injury isrelated to the
March 1990 accident, he is entitled to a 2% permanent partid disability award, at most. Id. at 8.
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A. Claim for Permanent and Tota Disability Compensation
1. Nature and Extent of the Claimant’s Disability

Inaclam for disability compensation that is not based on the schedule of lossesin section 8(c)
of the Act, aclamant hastheinitid burden of establishing that he can not return to his usud
employment. Elliott v. C & P Telephone Co., 16 BRBS 89, 91 (1984). A claimant’s usua
employment is defined as the regular duties the daimant was performing at the time of injury. Ramirez
v. Vessel Jeanne Lou, Inc., 14 BRBS 689, 693 (1982). To determine whether the Claimant has
carried his prima facie burden of establishing that he is unable to return to his usud employment as an
outsde machinigt, | must compare the medica opinions regarding his physicd limitations with the
requirements of his usua work when he wasinjured on March 16, 1990. Curit v. Bath Iron Works
Corp., 22 BRBS 100, 103 (1988). The Claimant testified that the outside machinist job required him
to climb, lift and carry heavy equipment, and work in confined spaces. All of the physicians who
specificaly addressed the question are in agreement that the Claimant has sgnificant physica limitations
that impact on his ability to perform work, and the Employer has offered no evidence to contradict the
Claimant’ s testimony that he is unable to return to his usua employment as an outside machinist because
of hisphysicad limitations. On thisrecord, | find that the Claimant has met his burden of proving thet his
work-related injuries prevent him from returning to his usua employment.

Since the Clamant has established that he is unable to return to his former employment because
of work-rdated injuries, the burden shifts to the Employer to demondrate the availability of suitable
dternaive employment or redigtic job opportunities which the Clamant is cgpable of performing and
which he could secure if he diligently tried. Palombo v. Director, OWCP, 937 F.2d 70, 73 (2d Cir.
1991) (Palombo); New Orleans (Gulfwide) Stevedoresv. Turner, 661 F.2d 1031 (5th Cir. 1981)
(Gulfwide Stevedores); Preziosi v. Controlled Industries, 22 BRBS 468, 471 (1989). If the
Employer does not carry this burden, the Clamant is entitled to afinding of totd disability. American
Stevedores v. Salzano, 538 F.2d 933, 935-36 (2d Cir. 1976); Rogers Terminal and Shipping Corp.
v. Director, OWCP, 784 F.2d 687, 691 (5th Cir. 1986). To satisfy its evidentiary burden, “the
employer does not have to find an actud job offer for the daimant, but must merely establish the
exigence of jobs open in the dlamant's community that he could compete for and redigticaly and likely
secure.” Palombo, at 74, citing Gulfwide Stevedores at 1042-43. Once an employer satisfiesits
burden, a claimant may rebut the showing of suitable dternative employment by establishing “that he
was reasonably diligent in attempting to secure a job ‘within the compass of employment opportunities
shown by the employer to be reasonably attainable and available’” Palombo, at 74, quoting Gulfwide
Stevedores at 1043.

Ms. Dolan, the Employer’ s vocationd expert, identified severa job openingsin her December
2000 and March 2001 labor market surveys. Inview of Ms. Dolan’ s testimony that the security
positions may require significant walking and standing, and conddering the Clamant’ s inability to
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successfully perform the security guard job at the Foxwoods Casino, | have disregarded the security
guard and casino host jobs as evidence of suitable aternative employment. | have aso disregarded the
assembler jobs based on Ms. Dolan' s testimony at the hearing that these jobs would not be
gopropriate. Findly, | have discounted the Wamart “greeter” position based on Ms. Dolan’ s testimony
that WWalmart does not want its greeters to gt while working. This leaves the two hotel desk clerk and
one customer service representative jobs in the December 2000 survey and the three hotel desk clerk
jobs and the customer service representative job at Gerard Nissan in the March 2001 survey. The
Claimant testified that he felt that he could perform the customer service job because it primarily
involved stting at adesk and calling customers. In addition, | note that thisjob is comparable in terms
of physical demand to the job that the Claimant successfully performed a Murphy Rubbish until the
company closed in March 1997. Accordingly, | find that the Employer has made the requisite showing
that the customer service job is one which the Claimant could successfully perform and which he could
secureif hediligently tried. Based on Ms. Dolan’ s testimony that the hotel desk clerk jobs would
accommodate the Claimant’ s need to dternate between stting and standing, | dso find that the
Employer has shown that these positions are ones which the Claimant could perform and secure with
diligent effort. However, the Employer has not shown on this record that suitable aternative
employment existed before December 2000 when Ms. Dolan’ sfirst labor market survey was prepared,
and its showing of suitable aternative employment as of December 2000 “may not be applied
retroactively so as to commence partid disability status before suitable dternative employment is shown
toexis.” Palumbo at 77. See also Director, OWCP v. Berkstresser, 921 F.2d 306, 312-13 (D.C.
Cir. 1990); Sevensv. Director, OWCP, 909 F.2d 1256, 1258-60 (9th Cir. 1990).

The next question to be addressed is whether the Claimant has rebutted the Employer’s
showing of suitable aternative employment by demongrating that he could not secure employment
despite exercisng reasonable diligence in attempting to obtain work within the scope of employment
opportunities shown by the Employer. 1n an effort to establish rebutta, the Claimant introduced a
“Record of Employment Contacts” which, in conjunction with his testimony, shows that he made atota
of 98 job contacts between February 1999 and March 2000, but was only hired for one, the security
guard job a Foxwoods Casino that he was unable to perform. CX 61. Although this record of
contacts shows the names of the employers contacted, including three hotels or motels,® it does not
indicate whether these employers had any vacant positions, whether the Claimant applied for any
specific jobs, or, if he did apply for specific jobs, whether the he jobs applied for were ones he was
qudified to perform based on his physicd limitations and vocationd background. Significantly, thereis
no evidence that the Claimant applied for any of the five hotel desk clerk jobs identified by Ms. Dolan,
and, as noted above, the record is at best unclear as to the outcome of his gpplication for the customer
service representative job at Gerard Nissan. In my view, this evidence fails to establish that the
Claimant exercised reasonable diligence in attempting to secure a job within the compass of

® The three hotel's the Claimant reported contacting are the Best Western, Suisse Chalets and
Groton Inn & Suites. CX 61 at 12-13.
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employment opportunities shown by the Employer to be reasonably attainable and available in his
community. Indeed, the fact that the Claimant was able to secure work as a dispatcher/customer
service representative a Murphy Rubbish and successfully perform this job strongly suggests that he
could once again find gainful employment if he made a Sincere effort to pursue available work, such as
the hotd derk and customer sarvice jobs, that is compatible with his physica limitations.

Based on the foregoing findings, | conclude that the Claimant has established that he was totaly
disabled from March 1, 1997 until December 2000 when the Employer demonstrated the availability of
suitable dternative employment. Because the Clamant has failed to rebut the Employer’ s showing of
suitable dternative employment, | further conclude that the Claimant’ s disability since December 1,
2000 has been partid. | will now turn to the question of whether the Claimant’ s disability is temporary
or permanent.

A permanent disability is one which has continued for alengthy period and is of lagting or
indefinite duration, as distinguished from one in which recovery merdy awaits a norma heding period.
Watson v. Gulf Sevedore Corp., 400 F.2d 649, 654 (5th Cir. 1968), cert. denied, 394 U.S. 976
(1969); Seidel v. General Dynamics Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shipbuilding Co., 22 BRBS 155, 157 (1989). The traditiona approach for determining whether an
injury is permanent or temporary is to ascertain the date of maximum medical improvement. The
determination of when maximum medica improvement is reached so that clamant’ s disability may be
characterized as permanent is primarily a question of fact based on medical evidence. Hitev. Dresser
Guiberson Pumping, 22 BRBS 87, 91 (1989). In this case, the physicians who considered the
question of permanency dl agreed that the Claimant reached maximum medicad improvement from his
work-related injurieswell before March 1, 1997. Dr. Zeppieri concluded that the Claimant reached
maximum medica improvement from his neck and back injuriesby June 5, 1994. RX 15. In April
1996, Dr. Himmel reported that the Claimant’ s disability status was unchanged; RX 35; and Dr.
Maoskowitz opined at the time of his October 2000 examination that the Claimant had reached
maximum medica improvement with regard to dl of hisinjuriesyears erlier. RX 28. Accordingly, |
find that the medical evidence of record establishes that the Claimant’ s disability became permanent at
least by March 1, 1997.

2. Amount of Compensation Due

Pursuant to section 8 of the Act, the amount of the Claimant’ s disability compensation is
determined by his average weekly wage. 33 U.S.C. 8908. In casesinvolving traumatic injuries such as
those involved in the indant claims, the average weekly wage is caculated as of the time of injury for
which compensation isclaimed. 33 U.S.C. §8910; Merrill v. Todd Pacific Shipyards Corp., 25
BRBS 140, 149 (1991); Soroull v. Sevedoring Services of America, 25 BRBS 100, 104 (1991);
Finch v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 196, 200 (1989); Del Vacchio v.
Sun Shipbuilding & Dry Dock Co., 16 BRBS 190, 193 (1984); Hasting v. Earth-Satellite Corp., 8
BRBS 519, 524 (1978), aff'd in pertinent part, 628 F.2d 85 (D.C. Cir.1980), cert. denied, 449
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U.S. 905 (1980). The Claimant contends that his compensation should be based on the stipulated
average weekly wage of $601.00 a the time of his April 1995 injury, while the Employer aversthat the
March 1990 injury should control the average weekly wage determination. Inasmuch as the parties
have dipulated that the Claimant suffered a second injury to his back resulting in disability in April

1995, | conclude, in agreement with the Claimant, that the $601.00 average weekly wage as of the time
of that second injury is gpplicable. Compare Kooley v. Marine Indus. N.W., 22 BRBS 142, 146
(1989) (aggravation of a previous traumatic injury congtitutes a new injury which entitles the clamant to
benefits based on the wages earned immediately prior to that injury) with Director, OWCP v. General
Dynamics Corp., 769 F.2d 66, 68 (2d Cir. 1985) (where there is neither evidence nor afinding of a
second injury or that the claimant’ s work activities aggravated a pre-existing condition, the average
weekly wage must be fixed as of the date of the origina injury).

Based on the average weekly wage of $601.00, the Claimant is entitled to permanent total
disability compensation pursuant to section 8(a) of the Act at a compensation rate of $400.67, which is
equd to 66 2/3 per centum of the average weekly wage, for the period commencing March 1, 1997
through November 30, 2000. 33 U.S.C. 8908(a). The Claimant’s entitlement to compensation
commencing December 1, 2000 is controlled by section 8(c)(21) of the Act which providesthat in
cases of permanent partia disability not covered by the schedule of 1osses “ compensation shdl be 66
2/3 per centum of the difference between the average weekly wages of the employee and the
employeg's wage-earning capacity theregfter in the same employment or otherwise, payable during the
continuance of such partid disability.” 33 U.S.C. 8908(c)(21). Caculating the amount of
compensation under section 8(c)(21) therefore requires a comparison of the Claimant’s pre-injury
average weekly wage ($601.00) with his post-injury wage-earning capecity. LaFaille v. Benefits
Review Board, 884 F.2d 54, 60 (2nd Cir. 1989). Since the Claimant has not secured dternate
employment or been offered any post-injury work by the Employer, it is appropriate to use the earnings
edtablished for the suitable dternate employment on the open market to fix his wage-earning capacity.
See Mangaliman v. Lockheed Shipbuilding Co., 30 BRBS 39, 42-44 (1996). As discussed above,
the Employer has shown that hotel desk clerk jobs are available in the Claimant’ s community a starting
wage rates between $7.00 and $9.00 per hour. Accordingly, | will use the $8.00 per hour average
darting wage as fairly representative of the Claimant’ s post-injury wage earning capacity. Sincethe
Employer’ s evidence a so establishes that these jobs are available for 40 hours per week, | find that the
Claimant has a post-injury wage-earning capacity of $320.00 per week ($8.00 x 40 = $320.00).
Based on this caculation, | find that the Claimant has suffered aloss of wage-earning capacity in the
amount of $281.00 per week (the difference between his average weekly wage and his wage-earning
capacity) and, pursuant to section 8(c)(21), heis entitled to permanent partid disability compensation at
the rate of 66 2/3% of that difference, or $187.33 per week.

B. Claim for Permanent Partid Disability Compensation

In addition to his claim for compensation based on hislost earning capacity, the Claimant seeks
an award of permanent partid disability compensation for the loss of use of hisleft upper extremity. In
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thisregard, section 8(c)(1) of the Act provides for 312 weeks of compensation for the loss of an arm,
and section 8(c)(3) provides for 244 weeks of compensation for the loss of ahand. Becauseaclam
for compensation for loss of an a'm or hand fals under the schedule of 1osses set forth in section 8(c) of
the Act, it may be pursued without any proof of actua loss of earning capacity. That is, section 8(c)
effectively provides that aloss of wage-earning capacity and its extent are * conclusively established
when one of the enumerated physical impairmentsis proven to have arisen out of the employment.”
Travelersins. Co. v. Cardillo, 225 F.2d 137, 144 (2d Cir. 1955), cert. denied, 350 U.S. 913
(1955).

The threshold issue is whether the Claimant’ slossisto hisarm or hand. As summarized above,
the findings and diagnoses rlating to the Claimant’ s left upper extremity following the March 16, 1990
injury were limited to the left hand. Dr. Carlow assessed status post |aceration and tendonitis involving
the left extensors on the dorsum of the left hand. CX 2; RX 2, 3. Dr. Willetts reported an assessment
of traumato the left hand with edema superimposed on pre-existing severed extensor tendons to the
long, ring and smdll fingers. CX 3. Dr. Dubler provided a diagnoss of status post multiple extensor
tendon lacerations, left hand with newly diminished grip strength. RX 6. Thereis no evidence that the
Clamant sustained any traumato hiswrist, ebow or forearm, and there is no evidence that he
complained of symptomsto any part of hisleft upper extremity outside of the hand related to the March
16, 1990 injury. Although the record does show that the Claimant later complained of paresthesiain
both arms, particularly the right, thereis no medica evidence that these complaints were related to the
March 16, 1990 hand injury. Rather, the medical evidence clearly indicates that the Claimant’s upper
extremity symptoms are attributable to his cervica spine abnormadities and, possibly, the head trauma
he suffered secondary to the assault in 1993. Therefore, thisis not a case where section 8(c)(1) may
be invoked because the Claimant suffered a either direct injury to an arm resulting in symptomsin a
hand or an injury to ahand resulting in impairment to an am. Cf. Mason v. Baltimore Stevedoring
Co., 22 BRBS 413, 416-17 (1989) (award under section 8(c)(1) is appropriate where injury to
forearm resulted in partid loss of use of clamant’s hand). Accordingly, any award for the loss of use of
the Claimant’ s left hand must be made under section 8(c)(3).

Next to be consdered is the nature and extent of any left hand disability. Drs. Dubler and
Cherry both noted that the Claimant demonsirated aloss of grip strength in hisleft hand which they
related to the March 16, 1990 injury. RX 6: RX 20. Dr. Cherry assessed the Claimant with a 2%
permanent disability of the left hand; RX 20; but Dr. Himme, the Claimant’ s treating physician,
provided amarkedly higher permanent disability rating of 30%. CX 63. On the other hand, Dr.
Zeppieri was of the opinion that the March 16, 1990 injury did not aggravate the Clamant’s pre-
exiding left hand condition and that there was no loss of function in the Claimant’ s left upper extremity.
RX 13, 18. Dr. Stratton smilarly concluded that the Claimant’ s left hand condition was due to the
earlier injury in 1965, not the March 16, 1990 injury. CX 36, 37. And, Dr. Moskowitz stated that he
disagreed with Dr. Cherry’ s assessment of even a 2% disability as he found no objective evidence if
impairment. RX 28. Upon reviewing these conflicting opinions, | find that the weight of evidence
establishes that the Claimant sustained a second injury to his left hand on March 16, 1990 which
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aggravated the pre-existing condition of this extremity. In making thisfinding, | am persuaded that
conclusion reached by Drs. Dubler and Cherry that the Claimant’ s left hand condition isrelated to the
March 16, 1990 injury is better reasoned and better supported by the objective medica evidence
because they specificdly relied on the evidence diminished grip strength subsequent to March 1990.

Regarding the extent of any permanent disability, | decline to accept the 30% rating assgned by
Dr. Himmel because it is unsupported by any objective evidence that the Claimant suffers from
functiond limitations of this severity. Rather, it gppearsthat Dr. Himme’ s assessment rests primarily on
the Clamant’ s subjective complaints of pain. While pain is alegitimate factor to consder in establishing
acompensable loss of use, an impairment rating can not be amplified to compensate a clamant for pain
and suffering in addition to hisfunctiond loss. Pimpinella v. Universal Maritime Service, Inc., 27
BRBS 154, 159 (1993); Young v. Todd Pacific Shipyards Corp., 17 BRBS 201, 204 (1985). | aso
decline to accept the no disability opinions from Drs. Zeppieri and Moskowitz because the record does
not show that they fully consdered the Clamant’ sloss of grip strength. Ingsteed, | find that the 2%
rating from Dr. Cherry is supported by a thorough physical examination and review of the Claimant’s
medica records, and it is congstent with the objective evidence. Accordingly, | will adopt it and award
the Claimant compensation pursuant to section 8(c)(3) based on the Stipulated average weekly wage at
the time of the March 16, 1990 injury.

Thefind consderation in caculating the amount of compensation due the Clamant is the date
on which hisleft hand disability became permanent. None of the physicians gppears to have specificdly
addressed the date of maximum medica improvement. Clearly, any disability had become permanent
by the time of Dr. Cherry’s examination in February 1999. In addition, Dr. Dubler appearsto have
consdered the Claimant’ s redtrictions on the use of hiseft hand to be permanent at the time of his
examination on July 10, 1990. RX 6 a 3. That the Clamant’s left hand condition had reached a point
of maximum medical improvement by this date is supported by the absence of any evidence that he
recelved any ongoing trestment or recommendation for surgery. Therefore, | find that the Claimant’s
disability involving his left hand became permanent on July 10, 1990, and | will award him 4.88 weeks
of compensation pursuant to section 8(c)(3) at the rate of $309.07 (66 2/3 per cent of the average
weekly wage of $463.60).°

® Since this award does not run concurrently with the Claimant’s avard of permanent total
disability under section 8(a), the total compensation awarded will not exceed the satutory maximum
permitted under section 6(b) of the Act. 33 U.S.C. 8906(b); Hansen v. Container Sevedoring Co.,
31BRBS 155, 158-59 (1997); Korineck v. General Dynamics Corp., 835 F.2d 42, 43-44 (2d Cir.
1987).
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C. Medicd Care

An Employer found ligble for the payment of compensation is additionaly responsible pursuant
to section 7(a) of the Act for those medical expenses reasonably and necessarily incurred as aresult of
awork-reated injury. Colburn v. General Dynamics Corp., 21 BRBS 219, 222 (1988); Parnell v.
Capitol Hill Masonry, 11 BRBS 532, 539 (1979). Accordingly, | will order that the Employer pay
for any future medica treatment which may be reasonable and necessary for the Claimant’s March 16,
1990 and April 21, 1995 work-related injuries.

D. Creditsfor Prior Voluntary Compensation Payments

In view of the parties’ tipulation that the Employer has made prior payments of temporary
totd, temporary partia and permanent partid disability compensation to the Claimant, | find that the
Employer is entitled to a credit under section 14(j) of the Act in the amount of these prior payments.
Balzer v. General Dynamics Corp., 22 BRBS 447, 451 (1989), aff’d on recon., 23 BRBS 241
(1990); Nicholsv. Sun Shipbuilding & Dry Dock Co., 8 BRBS 710, 712 (1978).

E. Interest on Unpaid Compensation

Although not specificdly authorized in the Act, the Benefits Review Board and the Courts have
consstently upheld interest awards on past due benefits to ensure that the employee receives the full
amount of compensation due. Strachan Shipping Co. v. Wedemeyer, 452 F.2d 1225, 1228-30 (5th
Cir.1971); Quave v. Progress Marine, 912 F.2d 798, 801 (5th Cir.1990), rehearing denied 921 F.
2d 273 (1990), cert. denied, 500 U.S. 916 (1991); Watkins v. Newport News Shipbuilding & Dry
Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and rev'd on other grounds sub nom.
Newport News v. Director, OWCP, 594 F.2d 986 (4th Cir. 1979); Santos v. General Dynamics
Corp., 22 BRBS 226 (1989). Interest isdue on al unpaid compensation. Adams v. Newport News
Shipbuilding & Dry Dock Co., 22 BRBS 78, 84 (1989). The Board has also concluded that
inflationary trendsin the economy render use of afixed interest rate ingppropriate to further the
purpose of making claimant whole, and it has held that interest should be assessed according to the rate
employed by the United States Digtrict Courts under 28 U.S.C. 81961 (1982) which isthe rate
periodicaly changed to reflect the yidd on United States Treasury Bills. Grant v. Portland
Sevedoring Company, 16 BRBS 267, 270 (1984), modified on reconsideration, 17 BRBS 20
(1985). My order incorporates 28 U.S.C. 81961 (1982) by reference and provides for its specific
adminigrative gpplication by the Didtrict Director. The gppropriate rate shdl be determined as of the
filing dete of this Decison and Order with the Digtrict Director.
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F. Attorney’s Fees

Having successfully established hisright to compensation and medica benefits, the Clamant is
entitled to an award of atorneys fees under section 28(a) of the Act. American Stevedoresv.
Salzano, 538 F.2d 933, 937 (2nd Cir. 1976); Ingalls Shipbuilding v Director, OWCP, 920 F.2d
163, 166 (5th Cir. 1993). The Clamant’'s attorney hasfiled an itemized application for attorney’ s fees
and cogts for work performed before the Office of Adminigtrative Law Judges in the amounts of
$12,305.00 and $446.24, respectively, for atotal of $12,751.24. The Employer responds that
athough the requested fee seems high, it does not object in the event that the Claimant prevails on his
clam for permanent total disability. Upon review, | find that the fee gpplication complies with the
requirements of 20 C.F.R. §702.132(a) and that the fees and costs requested are reasonably
commensurate with the necessary work done, taking into account the quaity of representation, the
complexity of the legd issuesinvolved and the amount of benefits avarded. While the Claimant only
achieved partid successin clam for permanent tota disability, | have concluded, after noting that the
Claimant did not fall to prevail on any clam that is unrdaed to the clams on which he did prevail, that
any reduction in feesis not warranted as the Claimant achieved aleve of success by establishing
entitlement to a period of permanent total disability and medical care that makes the hours expended by
his attorney reasonable and a satisfactory basisfor an award. See Rogersv. Ingalls Shipbuilding, 28
BRBS 89, 91-93 (1993), citing Hensley v. Eckerhart, 461 U.S. 424 (1983). Accordingly, 1 will
order the Employer to pay attorney’ s fees to the Claimant’ s attorney in the amount of $12,751.24.

G. Concluson

In sum, | have concluded that the Claimant is entitled to an award, to be paid by the Employer,
of scheduled permanent partid disability benefits for the loss of use of hiseft hand, permanent total
disability compensation benefits from March 1, 1997 to November 30, 2000 and permanent partia
disability compensation from December 1, 2000 to the present and continuing, al of which are subject
to the Employer’ s credit under section 14(j) for prior voluntary payments of compensation. | have
further concluded that the Employer isliable for reasonable medica care necessitated by the Claimant’s
work-related injuries, atorney’s fees and interest on unpaid compensation.

V. ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law and upon the entire record,
the following order is entered:

1. The Employer, Electric Boat Corporation, shal pay to the Claimant, Charles J. Tasca, Jr.,

4.88 weeks of permanent partid disability compensation pursuant to 33 U.S.C. 8908(c)(3)
commencing July 10, 1990 at the rate of $309.07 per week;
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2. The Employer shdl pay the Clamant permanent total disability compensation benefits
pursuant to 33 U.S.C. §908(a) from March 1, 1997 to November 30, 2000 at the weekly
compensation rate $400.67 plus any applicable annua adjustments provided in Section 10 of the Act;’

3. The Employer shdl pay the Claimant permanent partia disability compensation pursuant to
33 U.S.C. 8908(c)(21) at the rate of $187.33 per week from December 1, 2000 to the present and
continuing;

4. The Employer isentitled to a credit pursuant to 33 U.S.C. §914(j) in the amount of its past
payments of temporary totd, temporary partia and permanent partial disability compensation;

5. The Employer shdl furnish the Claimant with such reasonable, gppropriate and necessary
medical care and treatment as the Claimant’ s work-related injuries of March 16, 1990 and April 21,
1995 may require pursuant to 33 U.S.C. 8907,

6. The Employer shdl pay to the Claimant interest on any past due compensation benefits at
the Treasury Bill rate applicable under 28 U.S.C. 81961 (1982), computed from the date each
payment was origindly due until paid;

7. The Employer shdl pay to the Clamant’s attorney, Carolyn P. Kelly, attorney’ s fees and
costs in the amount of $12,751.24 pursuant to 33 U.S.C. §928(a); and

8. All computations of benefits and other calculations provided for in this Order are subject to
verification and adjustment by the Didtrict Director.

SO ORDERED.
A
DANIEL F. SUTTON
Adminigrative Law Judge

Boston, Massachusetts
DFS.dmd

" Annual adjustments pursuant to section 10(f) of the Act are payable on October 1st of each
year once a clamant acquires satus of permanent totd disability. Phillipsv. Marine Concrete
Sructures, Inc., 895 F.2d 1033, 1035 (5th Cir. 1990). The Claimant acquired such status prior to
March 1, 1997.
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